Introduction
This is an article about international law. It expresses the thoughts of an international legal scholar on the much-disputed question of the foundations of the international legal order. It attempts to refresh and modernize, without repeating, the classic hobbesian understanding of international law. In that sense, it strives to shed some lights on the pitfalls to which contemporary liberal and constitutionalist doctrines of international law may lead. Because the compound question of the foundations of the international legal order mirrors similar debates that took place in other social sciences, the arguments developed here occasionally allude to non-legal disciplines. References to such disciplines should by no means be construed as an endeavour to borrow authority from non-legal sciences, which international legal scholars -and particularly this author -rarely fathom completely. The insight that they provide can nonetheless help international legal scholars unravel some of the theoretical uncertainties that beset efforts to unravel the foundations of the international legal order.
The question of the foundations of the international legal order which is examined here should not be conflated with that of its validity. The latter has long tormented international legal scholarship too. Its indeterminacy and the alleged failure of international legal positivism to provide a satisfactory answer to it has prodded new and critical streams of legal scholarship into "politicizing" international law and demoting it to a mere discourse 1 . It is not the aim of this paper to revert to the ever-lasting debate about the validity of the international legal order as a whole. Indeed, the author of this paper does not believe that, as such, the question of the validity of a legal order has ever made sense at all. There is not such a thing as a valid or invalid legal order. While it is of the utmost importance to appraise whether a given rule has been adopted in conformity with the systemic and substantive principles of the legal order in which this rule yields its effect, the existence of a legal order itself does not need to be judged in a similar manner. The existence of a legal order is basically not a question of validity but a question of fact 2 -this actually is why the attempts to purify international law through the recourse to a presupposed and hypothetical 'grundnorm' may have eventually ended up unwittingly and unnecessarily weakening legal positivism as a whole 3 . When looking at the foundations of the international legal order, this paper accordingly disregards the issue of the validity of the international legal order and simply zeroes in on the reasons why States make law in the first place.
The question that this paper tries to disentangle echoes a controversy that riddled philosophy a century ago and that stretched out over some decades. Indeed, as it is well-known, both Nietzsche and Heidegger have attempted to demote the status of philosophy as the queen of politics and sciences 4 and, for that reason, have been portrayed as the forefathers of postmodernity. Although in a different way and to a different extent, they have both faulted the traditional anthropocentric tables of values which they saw as the bedrock of nihilism. Yet, Heidegger is probably the only one that has truly advocated an utterly sceptical rejection of values. Contrary to Nietzsche whose endeavor to destroy values through the 'Will to Power' ultimately aimed at the construction of a new morality based on better and renewed values, Heidegger never faltered in his struggle against values and nihilism, thereby challenging the values-validation inclination of mainstream philosophers. 5 Probably because his later alleged support of Nazi theories retrospectively sullied his whole work, Heidegger's thought partly fell into oblivion in the second half of the twentieth century and his influence on other social sciences faded away. The international legal scholarship is no exception to that. While postmodern philosophy incrementally started to trickle into legal theory and, subsequently, international legal theory, international legal scholars have remained averse to the utter scepticism towards values that was conveyed by Heidegger. It is particularly noteworthy that several prominent German (and Austrian) international legal scholars who grew up at a time Heidegger was still in his prime -although diminished because of his earlier political positions -have offered an unconcealed value-oriented understanding of the international legal order. 6 These scholars -classically inventoried as international constitutionalists -have advocated an understanding of the legal system that corresponds to a table of global values. Although the present author may be guilty for overgeneralizing the respective positions on the idea of global values, it can still be contended that supporters include Christian Tomuschat, 7 Hermann Mosler, 8 Jost Delbrück, 9 and, to some extent, Bruno Simma. 10 The need to buttress existing rules and mechanisms by underlying global values is not limited to the German constitutionalist school. Other constitutionalists -or scholars whose discourse is occasionally tinged with constitutionalism -like Erika de Wet, 11 Anne Peters, 12 PierreMarie Dupuy, 13 Nico Schrijver, 14 Georges Abi-Saab, 15 Verra Gowland-Debbas, 16 6 See the remarks of Jan Klabbers Jonathan Charney, 17 Robert McCorquodale 18 have also embraced such a valueoriented understanding of the international legal order.
International constitutionalists do not have the monopoly on the abovementioned representation of the international legal order; there are many others. 19 For the sake of this paper, it suffices to mention another mainstream strand of international legal thinking which espouses such a value-oriented understanding of the international legal order, namely international liberalism. Indeed, (neo-)liberals like Louis Henkin, 20 Thomas Franck, 21 Fernando R. Tesón, 22 or Anne-Marie Slaughter 23 -to name only a few -analyze the legal order through the lens of global values as well. Many of all the aforementioned scholars have been drawing on the earlier works of Wilfred Jenks, 24 Georg Schwarzenberger, 25 Wolfgang Friedmann, 26 René-Jean Dupuy, 27 all of whom had long recognized the role of collective interest in international lawmaking but had linked it to the existence of global values. Their views have enjoyed a prominent position in Western scholarship and they have occasionally permeated the work of the Institut de droit international. 28 Constitutionalism and liberalism doctrines have been barely contested on this point. Asian scholars, reflecting visions often expressed in international lawmaking in Asia, 29 have ventured to defy this value-oriented conception of the international legal order. It is not concealed that the understanding of the international legal order offered by these scholars has been significantly instrumental to the representation that is defended here. In particular, the works of Yasuaki Onuma 30 and Muthu Sor-27 René-Jean Dupuy, 'Communauté internationale et disparités de développement', 165 Collected Courses (1979-IV) 9-232. 28 See for instance the Resolution of the Institut de droit international of 26 August 2005 on the Universal criminal jurisdiction with regard to crimes of genocide, crimes against humanity and war crimes (Session of Krakow -August 2005) adopted pursuant to the work of Christian Tomuschat and which considers that 'fundamental values of the international community are infringed by serious international crimes as defined by international law' and which affirms that 'universal jurisdiction is designed to protect and uphold these values, in particular human life, human dignity, and physical integrity, by allowing prosecution of international crimes'. See also Article 1 of the Resolution of the Institut de droit international of 27 August 2007 on the obligation erga omnes: 'For the purposes of the present articles, an obligation erga omnes is … an obligation under general international law that a State owes in any given case to the international community, in view of its common values and its concern for compliance, so that a breach of that obligation enables all States to take action …' Available at <www.idiiil.org>. 29 See for instance the Report of the Regional Meeting for Asia of the World Conference on Human Rights, Bangkok, 29 March -2 April 1993, A/Conf.157/ASRM/8 and A/Conf.157/PC/59, 7 April 1993: 'expressing concern that [international human rights mechanisms] relate mainly to one category of rights'; 'recognize that while human rights are universal in nature, they must be considered in the context of a dynamic and evolving process of international norm-setting, bearing in mind the significance of national and regional particularities and various historical, cultural and religious background'. See more generally the paper issued by the Chinese government Human Rights in China (1991), Beijing Review 34 (4-10 November 1991) at 9. See also the statement by Mr. Nirupan Sen, Permanent Representative on Justice and the Rule of Law: The United Nations Role at the Security Council on October 6, 2004, available at <www.un.int/india> -Statements -Security Council -2004: 'The UN should play a supportive and facilitating role, without seeking to impose an outside optic or values of any particular country or group of countries on the delicate process of establishing the rule of law'. In the same mould, see Statement by Mr. V.K. Mambiar, Permanent Representative on Non-Proliferation of Weapons of Mass Destruction at the Security Council on April 22, 2004, available at <www.un.int/india> -Statements -Security Council -2004: 'India will not accept externally prescribed norms or standards, what ever their source, on matters pertaining to domestic jurisdiction of its Parliament, including national legislation, regulations or arrangements which are not consistent with its Constitutional provisions and procedures or contrary to its national interests, or infringe on its sovereignty'. 30 He has taken aim at the West-centric modern civilization and criticized the "cultural imperialism" that plagues international human rights law and has elaborately spoken of human rights law in terms of "usefulness" highlighting that human rights have proven to be the most effective way to protect hu-narajah 31 of the international legal scholarship aside, the liberal and constitutionalist visions of the foundations of the international legal order have remained mostly unchallenged.
Without denying the oversimplification inherent to any of the aforementioned categorizations of scholars, this paper is an attempt to question such Kantian or Grotian conceptions of the international legal order that are conveyed by the liberal and constitutionalist doctrines. It aims at laying out an understanding of the international legal order based on (individual and common) interests rather than global values. Indeed, drawing on the idea that the main tenets of the international legal order are determined by forces underlying international lawmaking, this paper offers an understanding of the international legal order which is stripped of reference to global values and exclusively rests on individual and common interests.
It is acknowledged that the differences between common interests and global values are not always obvious. They can overlap each other; for example, what may constitute a global value can simultaneously serve the interest of all. It should be made clear that this paper does not try to reconsider the role of global values under the guise of common interests. As far as this paper is concerned, common interests, as is explained below, can always be distinguished from global values, since the former are fundamentally relative, context-dependent and ever-evolving. On the contrary, the concept of global values rests on the idea that there is such a thing as an objective truth independent from its factual context of application. 38 It is precisely because this paper assumes that the driving forces of international lawmaking are not immutable and are subject to constant and contingent changes, that it plays down the importance of global values and zeroes in on common interests.
By defending a representation of the international legal order based on interests, this paper will seek to revive a neo-Hobbesian vision of the legal order; one that has taken a backseat in contemporary international legal scholarship. 39 By reviving a neo-Hobbesian approach to the foundations of international law, the paper simultaneously helps modernize international legal positivism in a manner that strips it of the ideological overtones that have classically kindled its critique 40 . Because Hobbes has been perceived as the precursor of so many radically opposite understandings of the international society, it is important to stress that, for the sake of this paper, a Hobbesian understanding of the legal order should not be conflated with the widespread (neo-)realist interpretations of Hobbes 41 and, to that extent, is disparate to the recent work of Jack Goldsmith and Eric Posner. 42 The (neo-)realist school has always centred on the Hobbesian 'state of nature' as a breeding ground for the vying for power. 43 Even though it does not deny the overarching importance of selfinterests in contemporary lawmaking, this paper distances itself from such (neo-) realist theories. Rather, it seeks a focused conceptualization of Hobbes on the role played by common interests, which is a feature that realists such as Hans Morgenthau 44 or neo-realists like Kenneth Waltz 45 have adamantly disputed. It is argued here that Hobbes, although he might have been 'guilty of gross and dangerous crudities', 46 recognized that common interests (and not only individual interests) were playing a role in international relations. 47 In that sense, this paper provides a Hobbesian understanding of the international legal order which significantly borrows from the rationalist approach of the English School of international relations as is explained in the first part of this paper.
It is not contested that a growing number of rules serve the public good and, in that sense, they reinforce the public character of international law. Accordingly, the second part of this paper focuses on those rules that allegedly serve the public good in order to demonstrate that they are not resting on any sort of global values but are rather supported by (individual and common) interests. The extent to which our interest-oriented conceptualization of the international legal order contributes to the public character of international law is also examined in this part.
It must be acknowledged, however, that the Hobbesian approach offered by the English School of international relations is tinged with a Grotian vision of the world order. 48 It is well-known, for instance, that Hedley Bull has been decisively influenced by Grotius. 49 Although embracing most of the rationalist theory of international relations, this paper ultimately does away with the Grotian overtones of the English School's reading of Hobbes in order to demonstrate the inapplicability of global values in the international legal order. In particular, it is argued here that interests are inherently subjectively contingent and cannot be subject to any objectivization. Interests remain ever changing and their perception is inescapably subject to the context and the position of each individual lawmaker, which in turn arguably condemns the interpreter to a complete relativism. The relativism inherent in the conceptualization of the international legal order offered in this paper is precisely what differentiates an approach based on 'interests' from one resting on 'values' as is explained in the third section.
The latter point means, in philosophical terms, that this paper does not seek to reproduce any 'Nietzschean' moral revolution -to which was alluded above -by replacing one system of values by another in all but name. Seen through this lens, the vision of the international legal order conveyed here is thus rather inspired by the relativism of Heidegger. It should be highlighted, however, that the ultimate aim here is by no means to support any 'incorporation' of the philosophy of Heidegger in the international legal doctrine. 50 The former is far too complex and subtle to constitute a direct means of interpretation for a simple and rudimentary system like international law. Above all, international law, as a system, has a logic of its own and does not need to 'borrow' from other social sciences to ensure its internal coherence 51 . It is precisely by drawing on the logic of that system that this paper seeks to play down the liberal and constitutionalist idea that the international legal order rests on global values and rather to put the emphasis on common interests. 
I. Individual and Common Interests
Even liberals and constitutionalists agree that States first strive to promote their own interests. As States are both primary lawmakers and subjects of international law 52 , they naturally act to maximize the interest of their constituency given their perception of the interests of other States and the distribution of State power. 53 International cooperation first stems from a convergence of individual interest, as explained by De Visscher. 54 This convergence entices States to cooperate and create multilateral frameworks for their actions. 55 One should not bemoan the fact that States primarily seek the satisfaction of their individual interests. Their own interest is not especially that of the State as an independent abstract entity. It may also come down to the interest of the constituent populis, whether it is for the sake of their welfare or the more cynical desire to gain their support. One could say that the foregoing is consistent with the essence of representation. It could even be argued that, generally speaking, the reinforcement of the liberal democratic structure of governance at the national level, on the heels of the Cold war, 56 has enhanced the tendency for a government to strictly advocate the interest of its people at the international level, especially in international lawmaking. 57 The conception of the international legal order supported here does not however, rest exclusively on the individual interest of States. Contrary to what (neo-) realist theorists have contended, States are not inherently self-interested. 58 They are sometimes prone to promote the interest of all and not only their pure self-interest.
It is nonetheless true that, in many respects, States accept to promote a common interest because they feel that they will also benefit individually. Such an understanding of the common interest is probably what Niebuhr depicted as the 'wise' or 'enlightened' self-interest. 59 It is also somewhat similar to Jeremy Bentham's famous aggregative definition of the public interest. 60 As it has been explained by Myres McDougal and Michael Reisman, 'the most important "national" interests of a particular state may be its inclusive ("international") interests with other states'. 61 Friedmann noted that it is 'possible to work for the strengthening of international law and authority from the standpoint of "enlightened national interest", as being the best or even the only way of ensuring national survival'. 62 This is what I have elsewhere termed, 'mutualized interests'. 63 Even though a common interest may sometimes boil down to a mutualized interest, there are hypotheses where States are truly and genuinely amenable to the interest of all, irrespective of the benefit that they can reap from the rule concerned. It can be argued that States sometimes seek to pursue the general well-being of human beings, wherever the beneficiaries may be located. In these hypotheses, the common interest underlying international lawmaking goes beyond the 'Benthamian' aggregate or mutualized common interest and embraces a quest for a general wellbeing of individuals. It is thus not only the interest of all States that is taken into account but also the interests of individuals whose condition will be affected by the measure concerned. This is exactly what has been supported by Yasuaki Onuma 64 through the concept of 'usefulness'. The protection of human beings or of the environment, as will be explained later, both constitute good examples of 'useful' rules 59 Quoted by Robert C. in that sense. 65 It is important to stress that the common interest in these hypotheses cannot be conflated with a value in disguise. Indeed, the well-being of individuals, as will be explained, is subject to continuous reappraisal and is fundamentally relative, making it alien to objective determination. The common interest construed in terms of 'usefulness' remains void of any value-related overtones. The examples that will be provided in section II will help support that assertion.
It must be pointed out at this stage that an understanding of the legal order as based on interests rather than global values is not conceptually incompatible with the existence of an international society. Common interests may be those of the international society. This is in line with a functional conception of the international society as the one developed by thinkers of the rationalist English school of international relations like Hedley Bull. 66 In such a society, rules can emerge because they are of mutual benefit and States cooperate because of the possibility of gains (for all and for themselves). 67 The imprint of Hedley Bull's thought on this paper does however not stretch any further, as Bull himself did not rule out the existence of 'a consensus about common interest and global values that provides the foundations of its common rules and institutions'. 68 As was made allusion to earlier, the minimal conception of international lawmaking advocated in this paper leaves little room for the Grotian understanding of the international society as a moral project. 69 Although the understanding of the international society found here is rather minimal, it is not incompatible with the conception that pervades the famous and influential work of Alexander Wendt, according to whom the existence of an 'international society' requires a degree of 'cultural unity among its members'. 70 An 'international society' thus presupposes some form of global identification, that is, a sense of being a group ('we'). Provided that they share this 'feeling', States can seek the welfare of the group. 71 But such a common identification is not necessarily the See Bull who argues that an international society exists 'when a group of States, conscious of certain common interests and common values, form a society in the sense that they conceive of themselves to be bound by a common set of rules in their relations with one another, and share in the working of common institutions'. The Anarchical Society, supra note 46, at 13. reflection of any global value. Common identification simply means that the unit on the basis of which States assess their action (and its impact) is the group. 72 If States accordingly feel that they belong to a group whose interests should also be promoted, they remain inspired by interests, not by global values. It can therefore be contended that the understanding of the international legal order that is carved in this paper is not incompatible with the concept of international society as devised by many international relations theorists.
The neo-Hobbesian view of the international legal order offered in this paper greatly relies on the role played by common interests in international lawmaking, a feature that differentiates the approach of this paper from a mere (neo-)realist account of rulemaking. The next section explains the role played by common interests in contemporary lawmaking with a view of demonstrating that international law can serve the public good without necessarily being the manifestation of any global value.
II. Common Interests in International Lawmaking and the Public Character of International Law
According to the prevailing European and positivist tradition against the backdrop of which the idea of international law was carved, international law boiled down to a set of rules established by public entities to regulate relations between public entities. 73 In that sense, international law was undoubtedly public. This aspect of the public character of international law was rarely highlighted during the early stages of its development as scholars only resorted to the expression jus gentium (law of nations). 74 Back then, the explicit mention of the public character of international law was somewhat idle since international legal rules only applied to relations between States. It was however before the emergence of a body of rules applying to international relations between individuals -that is private international law 75 -that the expression 'public international law' was created. In Münster peace treaties, the public aspect of international law was already adverted through the expression Droit public de l'Europe (Public Law of Europe). 76 When Bentham first coined the expression 'international law' in the preface of his Introduction to the Principles of Morals and Legislation, 77 there was, however, no hint at its public character. The 1802 translation by Etienne Dumont 78 for the very first time mentions the public character of international law with the help of the expression 'Droit International Public', which is a direct reference to the authors and subjects of international law. This aspect of the public character of international law is nowadays taken for granted and uncontested. In the Anglo-Saxon 79 and German 80 legal scholarship, the shorthand 'international law' is often preferred to 'public international law' although they do not dispute that international law is public. Only the French legal scholars continue to systematically resort to the expression 'public international law'. 77 In a footnote, he stated: 'The word international it must be acknowledged, is a new one; though, it is hoped, sufficiently analogous and intelligible. It is calculated to express in a more significant way, the branch of the law which goes commonly under the name of the law of nations: an appellation so uncharacteristic that, were it not for the force of custom, it would seem rather to refer to international jurisprudence. The chancellor D'Aguesseau has already made, I find, a similar remark: he says, that what is commonly called droit des gens, ought rather to be termed droit entre les gens'. Bentham, Principles of Morals and Legislation, supra note 60, at 296. The public character of international law not only rests on its being a set of rules between public entities. 82 Nowadays, there is a growing consensus that the public character of international law can also be traced back to its promoting the public good. 83 While the idea is uncontested that international rules may promote the public good, interpretations as to what constitutes the international public good vary. This is precisely where the conception of the international legal order supported here conflicts with the constitutionalist and liberal value-oriented theories. To illustrate the argument developed here, four categories of rules that arguably serve the public good are examined with a view to demonstrating that their adoption is not premised on global values but rests upon common interests. Mention will be made of rules that pertain to the preservation of peace (a), the efficiency of the international system (b), the protection of the environment (c), and the protection of human beings (d). Finally, a few remarks will be formulated on those rules that belong to the international public order (e).
In examining the driving forces underpinning lawmaking in each of these areas, it will be shown that the common interests upon which a certain number of these norms rests outstrip the classical 'Benthamian' aggregated interest as it encompasses a quest for the general well-being. In that sense, the argument will draw upon the insightful as well as pragmatic concept of 'usefulness' circulated by Yasuaki Onuma. 84 This notion will prove especially decisive when one comes to explain international lawmaking in the area of human rights. Although the meaning of the concept of usefulness will reveal itself in the examples provided below it is important to stress at this stage that a rule will be 'useful' in the abovementioned sense when, in a way or another, it brings about an actual improvement of the factual condition of individuals. The contribution to the well-being of individuals by a rule is thus gauged here in very pragmatic terms. This is why lawmaking, when it is explained through a conception of the common interest based on the idea of usefulness, remains valuefree and can be accommodated in the neo-Hobbesian vision of the international legal order defended in this article. 85 a) Rules pertaining to the preservation of peace It is not much disputed that peace constitutes a public good and that rules related to the preservation of peace serve a common interest. Those rules, as R. P. Anand has explained, 86 do not reflect merely any value but rest on a mutualization of interests as previously defined. The prohibition of the use of force is probably the embodiment of this type of rule. States may have consented to the said rule for self-serving reasons. Indeed, States, whatever their power and their clout, seem to believe that the scourge of war can, in a way or another, be detrimental to them and their own population. Small nations which were not backed by any major power must probably have construed the rule prohibiting the use of force primarily as a means to protect themselves against greater powers. In that sense, the rules pertaining to the use of force reflect the interests of the weaker States. 87 Major powers -whose might 84 Yasuaki Onuma, 'In Quest of Intercivilizational Human Rights', supra note 28, at 53. 85 The foregoing does not mean that Yasuaki Onuma must himself be portrayed as a neo-Hobbesian. It is simply that his insightful notion of 'usefulness' of human rights law is exactly in line with the valuefree account of the international legal order advocated here. 86 can deter other powers from threatening them -probably realized that their power could wane or be insufficient to prevent armful actions again them. Likewise, they have most likely understood that violence on the international level that is geographically remote from them can also impinge on their prosperity and the wealth of their population. 88 Those rules can also serve a common interest which goes beyond the abovementioned mutualized interests of States. These rules can be 'useful' in the sense described above. Indeed, there are some weighty reasons to believe that States also agreed to relinquish their right to resort to force to promote the welfare of all. The global consensus on the general prohibition of the use of force can thus be conceived without resort to any global value. 89 Rules pertaining to peaceful dispute settlement mechanisms are intertwined with the prohibition to use force. The settlement of a dispute certainly serves the interest of the States involved in the dispute. 90 As Anand explained, one of the strictly individual interests that it promotes relates to the confidence-building effect that a commitment to a binding dispute settlement mechanism conveys. 91 But these rules also promote a common interest in that they bolster international peace. These rules are not adopted on the basis of any value (like an idea of corrective 'justice'). They aim at preventing or toning down international disputes whose fallout could be harmful to all States. 92 The situation of mixed dispute settlement mechanisms whereby standing is granted to individuals may be different. Indeed, monitoring bodies like the European Court of Human Rights or the Human Rights Committee -to name only a few -are not primarily aiming at the maintenance of peace but rather at ensuring the respect for human rights. The same can be said as regards the international criminal law enforcement mechanisms which ensure compliance with international 88 See for instance the reactions and speeches formulated on the occasion of the 60th anniversary of the International Court of Justice, available at <www.icj-cij.org/60/index.htm>. 89 Such a view is, for instance, supported by Asian governments: see the statement by Mr. V.K. Mambiar, Permanent Representative on Non-Proliferation of Weapons of Mass Destruction at the Security Council on April 22, 2004, available at <www.un.int/india>: 'We believe that meeting new proliferation challenges requires fresh approaches, pooling together the efforts and resources of the international community. In the 1992 Security Council Summit on Non-proliferation, in which India participated, we had called for a new international consensus on non-proliferation. We renew that call today, with the hope that our endeavors will spur common efforts for mutual benefit and in the interests of a safe and secure world'. 90 Thomas Hobbes, Leviathan, chapter 13. criminal law. 93 These mechanisms thus seek to shore up the protection of human beings, which, as is explained below, corresponds to common interests.
Eventually, rules regarding disarmament call for a few remarks, for some could contend that they probably fall into the same category. This is well illustrated by the Treaty on the Southeast Asia Nuclear Weapon-Free Zone that reflects the desire of Southeast Asian States to maintain peace and stability in the region. 94 To a certain extent, these rules can be seen as a means to bolster the peace as they restrict the means available to States to wage war at each other. But it could even be argued that disarmament treaties only serve self-interests of States and are alien to any common interest. When agreeing on a curtailment of their weaponry, States rather want a constraint to be imposed upon the other parties' powers. In so doing, one could argue that they can be seen as trying to cut back the cost of their own weaponry. The purpose of insuring a safer world or enhancing peace by limiting weaponry is accordingly not necessarily their overriding concern. 95 Be that as it may, these rules are not created following the belief of States concerned in any sort of global values. They originate in their (in this situation, individual) interests. It would be exaggerated to deem them directed at the well-being of all.
b) Rules pertaining to the efficiency of the entire system
The international legal order is replete with rules that ensure the stability, the efficiency, and the predictability of inter-State relations. 96 So are the rules pertaining to the diplomatic or consular relations for instance. 97 The same conclusion probably 93 98 On the one hand, there is little doubt that these rules serve a common interest as explained by the International Court of Justice in the Diplomatic and Consular Staff case 99 in that they help keep the international system working (for instance by ensuring the protection of high-ranking representatives). On the other hand, it can be argued that these types of rules merely stem from the individual interest of each State to ensure predictability and stability of international relations. In that sense, they originate in the aggregation of each States' individual interest, for each State is interested in having its high-ranking representatives protected. It is argued here that, whether they serve individual or common interests, they are not based on global values.
The same conclusion must be drawn as regards to the rules of the law of treaties. The Vienna Conventions on the Law of Treaties contain rules that can also be seen as dedicated to a better functioning of the entire system. Considering 'the everincreasing importance of treaties as a source of international law and as a means of developing peaceful co-operation among nations, whatever their constitutional and social systems', 100 it could be contended that the 1969 Vienna Convention on the Law of Treaties for instance 'promote[s] the purposes of the United Nations [as] set forth in the Charter, namely, the maintenance of international peace and security, the development of friendly relations and the achievement of co-operation among nations'. 101 The codification of the law of treaties is also a means to reduce the legal uncertainty which previously crippled international conventional relations. 102 In that sense, the Vienna Convention has clarified various aspects of the conventional rela- fail to undermine the edifice of law carefully constructed by mankind over a period of centuries, the maintenance of which is vital for the security and well-being of the complex international community of the present day, to which it is more essential than ever that the rules developed to ensure the ordered progress of relations between its members should be constantly and scrupulously respected'. 100 tionships ranging from elaboration to termination. For these reasons, it can be submitted that the adoption of a set of rules regulating treaties has rested on interests, not on global values.
The rules of State responsibility fall under the same category. 103 Like the rules of the Vienna Convention on the Law of Treaties, rules pertaining to international responsibility -and, probably, all secondary rules of international law 104 -have been adopted to satisfy the same sort of interests as they provide legal clarity as regards the consequences of a breach. 105 The need of all States for legal clarity and legal security together with the interest in the efficient running of the whole legal system constitute the prime motivation for adopting these rules. For these reasons, it is contended here that these rules fall short of enshrining any global value.
The rules pertaining to the efficiency of the system are thus based on interests and not global values. The extent to which they are 'useful' and serve a global wellbeing is, however, not so obvious. It is not even certain that this idea has supported lawmaking in these areas. These rules are mostly prodded by classical common interests. However, there is little doubt that an efficient and stable legal system capable of providing legal certainty, in a way or another, fosters the well-being of all. While this may thus not be the primary concern of the lawmakers, mention of these rules must still be made here given their potential usefulness.
c) Rules pertaining to the protection of the environment
It is commonplace to assert that rules pertaining to the protection of the environment serve a common interest. Such a belief is probably too all-embracing as there may be some environmental treaties that serve only individual interests of States. For instance, those rules dedicated to the prevention of the deterioration of a State's environment by activities taking place outside the limits of its jurisdiction do not necessarily aim at the promotion of a common interest. Some of them are aimed at averting 'transfrontier pollution' as illustrated by the Convention on Long-range Transboundary Air Pollution of 13 cynical view could also support that lawmaking in the field of environmental law is also a way in which States satisfy their constituency in alleviating the fears that life on the planet be hindered. 107 This does however not seem to suffice to explain lawmaking in this area.
It is anticipated that the idea that common interests lie behind environmental lawmaking will not prove very controversial. For the sake of this paper, it is more thought-provoking to note that the common interest that these treaties usually serve goes beyond the Benthamian common interest. It is contended here that they serve a common interest that embraces the well-being of all individuals. In that sense, it is argued that the rules pertaining to the protection of the environment are 'useful'. Indeed, States are amenable to the survival of mankind. States deem it in their interest, and in that of their governments and their peoples, that mankind is preserved. This is why environmental lawmaking can be depicted, as is explained by M. Sornarajah, 108 in terms of 'advantages'.
To illustrate the idea that environmental law serves individual and common interests rather than global values as well as the well-being of all, one could think of the protection of endangered fauna and flora 109 Kyoto protocol regimes 116 are not value-oriented. 117 They only protect those areas that States believe should be left free of any appropriation and exploitation. It is of course always difficult to capture all intentions underlying a given norm. 118 However, it is fair to surmise that the reason why States want to keep these areas untouched revolves less around any sort of global values, than around the idea that preserving their ecosystems amounts to the protection of humanity, and the belief of greater scientific benefit in the future. The protection of these areas can also boil down to the impossibility of an equitable apportionment among them.
If one considers the Kyoto Protocol's regime in particular, 119 it could also be argued that States agree to curb their CO 2 emissions because they acknowledge climate change is a global threat. Even though some States would probably be more affected by it than others, all States recognize that curbing climate change serves the interest of all, including individual interests. In doing so, they are not driven by any sort of global value. They just follow what they perceive to be in the interest of all, including their own and that of their population.
The same is true for the seabed provisions of UNCLOS. States agreed that the resources of the seabed are 'the common heritage of mankind' 120 and that 'the activities in the Area should be carried out for the benefit of mankind as a whole, irrespective of the geographical location of States, whether coastal or land-locked'. 121 It has been reaffirmed 'that the seabed and ocean floor and subsoil thereof, beyond the limits of national jurisdiction … are the common heritage of mankind' and that 'the importance of the Convention for the protection and preservation of the marine environment and of the growing concern for the global environment' does in no way imply that global values have constituted the driving forces of these ground-breaking regulations. 122 It is the perception that it was in the interest of all States as well as in the interest of individuals, and not at all for the sake of any global values, that States have promoted the international protection of the seabed. 123 
d) Rules pertaining to the protection of human beings
The idea that international lawmaking rests on the promotion of global values has probably never been as present as in contemporary legal literature pertaining to international human rights law and international humanitarian and criminal law. 124 As has already been explained, this paper argues that international lawmaking is based on individual and common interest and not on values.
It must first be acknowledged, however, that individual interests may play a significant role in international human rights lawmaking. Mention can be made of the neo-realist understanding of human rights lawmaking. For Goldsmith and Posner, human rights serve the individual interests of liberal (Western) States for they are instruments to impose 'codes of conduct' and coordinate 'standards of civilization'. They can also foster the individual interest of non-liberal States as they allow to determine which behaviour will be rewarded or punished by Western liberal States. 125 For non-liberal States, they can constitute a means to unambiguously signal that they are engaged in a phase of transition from authoritarianism to liberal democracy. 126 The role of individual interests in international lawmaking can also be explained by reference to the famous theory of Andrew Moravcsik. He construes human rights as the result of instrumental calculations about domestic policies. Drawing on the experience of postwar European democratization, Moravcsik argues that States are ready to relinquish a part of their sovereignty by adhering to a human rights regime in order to constrain the behaviour of subsequent domestic governments. 127 Applying his theory beyond the European framework, he claims that 122 See the preamble of the Agreement relating to the implementation of Part XI of UNCLOS, supra note 111, available at : <www.un.org/depts/los/convention_agreements/texts/unclos/closindxAgree.htm>. 123 newly established democracies use human rights regimes − in the broad sense − to 'lock in' credible domestic policies through international commitments. 128 Moravcsik's theory is certainly not ill-founded and may explain part of the enthusiasm of governments for legal regimes that restrict their freedom. It is argued here that Moravcsik's theory is however insufficient to explain all the motives lurking behind human rights lawmaking.
Other sorts of individual interests may constitute an enticement to make law in the area of human rights at the international level. For instance, States may be induced to make, sign and ratify human rights conventions simply because of the image conveyed by these instruments. In an era where democracy and human rights are among the significant criteria of 'good governance', 129 there is little doubt that refusing to adhere to the major human rights conventions makes a State run the risk of being tagged as pariah on the international level and of undermining the international legitimacy of its government. 130 This is why it is plausible that some States, classically reluctant to be bound by that kind of rules, will finally consent to them in order not to be labelled in such a way. It could also be said that lawmaking in the area of human rights is sometimes driven by economic calculations as human rights brings about significant economic benefits. 131 Likewise, as has been defended by Yash Ghai, it can be argued that human rights provide a workable framework for negotiating political and constitutional settlements of disputes as well as conflict prevention strategies. 132 Abuse of individual rights can also shock the conscience of each States' population which may feel uncomfortable with the view of blatant vio-lations of human rights. In the field of international human rights and criminal law, as was explained by Frédéric Mégret, the protection of each State's soldiers and people, 133 and the will to alleviate the concerns of public opinion, as well as the assurance not to be accused of some form of complicity, can explain why States set up rules and institutions to judge war criminals. 134 It could eventually -and cynically -be argued that the decision-makers of each State may wish to soothe their own conscience and seek to appear as the guardian of some sort of international morality.
There is undoubtedly some element of truth in these various explanations of human rights lawmaking through individual interests -even liberals themselves have acknowledged that it may be in the interest of States to ensure the respect for human rights. 135 These various individual interests of States as autonomous abstract entities do not suffice, however, to explain all the dimensions of contemporary lawmaking in the field of the protection of the rights of individuals. Indeed, besides the aforementioned individual interests, human rights lawmaking may also be prodded by classical common interests. For instance, the argument has been made that respect for human rights bolsters peace and security, in which each States is interested. 136 But it is submitted here that the common interest that drives international lawmaking in the area of human rights is not limited to these individual, 'mutualized' and 'Benthamian' common interests. Human rights lawmaking also reflects a pragmatic quest for the general well-being of individuals. Human rights norms are thus 'useful' in the sense described above. 137 To understand how international lawmaking is directed at the well-being of all, it is necessary to recall that States are capable of seeking the satisfaction of the interests of individuals that are not especially 'under their jurisdiction', for States are capable of pursuing the general well-being of human beings, wherever the beneficiaries may be located. This quest for the general well-being of human beings is precisely what makes human rights law 'useful'. The usefulness of human rights law, in this situation, must be understood in the light of the core mission of any national lawmaker. Lawmakers -whether entrusted with executive or legislative powershave been appointed to foster the well-being of the people. It probably matters little how these lawmakers have been brought to power. Although democratic types of domestic governance will almost automatically make lawmakers more amenable to the well-being of the electorate, it cannot be excluded that lawmakers having seized powers via non-democratic methods can also be receptive to the needs of the people they govern. It is true that ruthless tyrannies will more likely be focused on serving their own interests. But these countries hardly bind themselves by conventional human rights law or take part in the formation of customary international law. 138 Leaving these governments aside, it can be said that most governments will generally seek to maximize the well-being of the people on the basis of the economic, financial, natural, political, cultural and social resources available to them. And there is no reason why they would act differently at the international level. On the contrary, that a government remains committed in international decision-making processes to the improvement of the conditions of the people under its power is not surprising.
If one accepts that most governments are concerned with the expansion of their people's well-being, it can hardly be disputed that improving the respect for basic rights of individuals enhances the well-being of the individuals concerned. In that sense, human rights constitute the very first means available to improve the condition of individuals. 139 Human rights could even constitute the most effective legal mechanisms ever found so far to achieve that end. 140 This is especially true with respect to civil, social, economic and cultural rights. This is not to say that political rights do not bolster the well-being of people. However, the latter only achieve that end indirectly. For they aim at ensuring the participation of individuals in the domestic decision-making process as well as a free and fair framework for the political struggle for power; they guarantee, to a certain extent, that individuals can defend their own interests -or that of the group(s) to which they belong. Taken together with the accounts of human rights lawmaking based on States' individual interests, the understanding of human rights law based on its 'usefulness' -that is as a set of rules directed at enhancing human well-being -plays down the usual value-oriented conception that dominates the liberal and constitutional scholarship.
It is true that one could be lured into a value-based justification of human rights lawmaking by the continual references in the political discourse to the 'human dignity' or to 'humanity' as the driving force for any advancement in the field of human rights. 141 However, this value-loaded referencing is nothing more than a catchword that expresses less a value than the objective of serving individuals' wellbeing. More fundamentally, some scholars could be tempted to find support for their value-based account of lawmaking in the area of human rights and humanitarian law in a few pronouncements of the International Court of Justice -some of them echoing UN General Assembly resolutions. 142 For instance, in the Corfu Channel case, the Court famously recognized the existence in international law of 'certain general and well-recognized principles, namely: elementary considerations of humanity'. 143 Likewise, in its advisory opinion on the Reservations to the Genocide Convention, the Court recognized that the convention endorsed in legal form 'elementary principle of morality'. 144 A similar statement was made in the Nicaragua case as regards the fundamental general principles of humanitarian law. 145 The advocates of the idea that international lawmaking is driven by global values, especially when human rights are at stake, may be inclined to find further support in the declaration of the Court in the South West Africa cases according to which 'humanitarian considerations may constitute the inspirational basis for rules of law'. 146 More recently, in its decision on the Application of the Genocide Convention, the Court held that it had no power to rule on violations of obligations, other than those of the rules that prohibit Genocide, 'which protect essential humanitarian values, and which may be owed erga omnes. 147 This paper argues that it would be misleading to infer from the aforementioned dictums of the World Court that it considered that rules pertaining to the prothe ILO constitution: 'The High Contracting Parties, moved by sentiments of justice and humanity as well as by the desire to secure the permanent peace of the world, and with a view to attaining the objectives set forth in this Preamble, agree to the following Constitution of the International Labour Organization', The ' The Convention was manifestly adopted for a purely humanitarian and civilizing purpose. It is indeed difficult to imagine a convention that might have this dual character to a greater degree, since its object, on the one hand, is to safeguard the very existence of certain human groups and, on the other, to confirm and endorse the most elementary principle of morality. In such a convention, the contracting States do not have any interests of their own; they merely have, one and all, a common interest, the accomplishment of those high purposes which are the raison d'être of the convention. Consequently, in a convention of this type, one cannot speak of individual advantages or disadvantages to States, or of the maintenance of a perfect contractual balance between rights and duties.'tection of human beings were adopted to promote global values. It is submitted here that the Court only meant that these instruments were not serving individual States interests but a common interest. As stressed by the Court itself in its opinion on the Reservation to the Genocide Convention, the 'States do not have any interests of their own; they merely have, one and all, a common interest'. 148 Above all, it is far from certain that the Court aimed at taking a stand whatsoever on this theoretical and meta-judicial question. It is not even sure that the Court would have been interested in that. Even if the Court asserted that the aforementioned rules could mirror some kind of existing international moral principles, it did not claim that global values had been the driving force for adopting the rules concerned. Indeed, that the moral principles 'constitute the inspirational basis for rules of law' does not mean that States adopted these rules to promote any corresponding global values. Various normative orders can coexist without interfering with each other. 149 Should there be global moral values of human dignity, corresponding international legal norms are not necessarily an offshoot of them. In other words, global moral principles do not automatically constitute what prods international lawmakers to act when they adopt corresponding legal principles. In adopting rules that enshrine 'elementary considerations of humanity', as was indicated by the Court, States simply believe that promoting humanity is in the interest of all States as well as in the interest of all individuals whose well-being States promote. In other words, the 'elementary considerations of humanity' pointed out by the Court are nothing more than the underpinning of the 'usefulness' of the rule concerned.
Some may still be inclined to conflate common interests with global values and argue that the common interest in the protection of human rights -and especially the well-being of individuals -amounts to a global value. It is argued here that construing the common interest that permeates treaties related to the protection of individuals through the lens of global values is fundamentally flawed. Even provisions like the prohibition of torture which are almost unanimously accepted do not reflect pre-existing global values. If there were such global universal values pertaining to human rights in lawmaking, how would one explain that there are so many reservations to the treaties where these rules are enshrines? As shrewdly explained by Jan Klabbers, we can in abstracto agree that torture is bad and should be prohib- ited without necessarily agreeing in concreto on what justifies the prohibition. 150 One should thus refrain from inferring a global value from any universal consensus emerging among international lawmakers. In particular, a consensus on the pursuit of the well-being of human beings cannot, as such, be considered a value. The wellbeing is intangible. It is a fundamentally contingent notion. In this sense, human rights only reflect an agreement on the quest for human well-being, not an agreement on any sort of global values, nor an agreement on what well-being really is. 151 If conceived along these lines, human rights can thus be thought of in terms of 'usefulness'. It is only then that it becomes possible to strip human rights lawmaking of all its value-trappings.
e) The international public order
The four categories of norms that have been examined here show that common interests suffice to explain international lawmaking directed at the promotion of the public good. Accordingly, a resort to global values to justify the public character of international law is both superfluous and inconsistent with the demonstrated practice. International law is of a 'public' character because some of these abovementioned rules serve the common interest, not because they reflect any global value. This paper argues that this conclusion is not different as far as the rules of the international public order (jus cogens) 152 In any legal order, there are rules that cannot be subject to any derogation whatsoever. The international legal order is not different in that regard as it also contains such rules. The remarkable feature of the international legal order in this respect, however, is that the public order has been created among sovereign States in a conventional and contractual manner. 155 Based on the consent of States -as rightly echoed by article 53 of the Vienna Convention on the Law of Treaties -the international public order has not been supranationally imposed upon the subjects of the international legal order. Obviously, this contractual character of jus cogens does not suffice to demonstrate the value-free foundation of jus cogens. States may well have consented to a hierarchy of norms in the international legal order to endow a few rules with a superior hierarchical standing, because they were convinced that they reflect a global value. There is thus a more fundamental reason to rule out a valuebased representation of jus cogens.
It is argued here that jus cogens has been forged not for what it could represent but for the practical effect that it could generate. In other words, it is the practical consequences of jus cogens that have underpinned its creation, not any underlying global value. 156 This pragmatic account of jus cogens necessarily requires that the actual effect of jus cogens in the international legal order be recalled. These consequences remain mostly restricted to the law of international treaties. Indeed, jus cogens norms are, first and foremost, conceived as the rules from which conventional derogations are not permitted. 157 In that sense, States have contractually created the concept of jus cogens not because it was reflecting any global value, but because they deemed it useful to limit conventional derogations to some fundamental rules. Having been created as a functional device to preclude derogations of a few rules, the concept of jus cogens first serves the interest of the subjects of international law. It thus becomes possible to explain jus cogens without relying on global values.
Jus cogens does not only bring about a limitation to the exercise of treaty-making power. Mention must also be made of the (modest) consequences triggered by a violation of these norms. These consequences, however, fall short of any aggravated regime of State responsibility, and it is this absence -as well as the correlative abandonment of the concept of criminal responsibility of the State 158 -which can above all be explained by the absence of any practical added value hereto. 159 States did not deem it useful to create an aggravated regime of responsibility. This underpins the pragmatic conception of jus cogens advocated here. This notion has been designed for the sake of the practical effects that it generates, not for any global value that it could evidence. In the light of the usefulness of jus cogens, it would therefore be misleading to regard jus cogens as the expression of any underlying global value.
Based on the interests of States in the practical effects that it yields, jus cogens is not 'useful' in the same sense as human rights law is. In other words, it should not be inferred from the foregoing that jus cogens serves the well-being of all. It is only the rules that may be endowed with such a character that actually do. It is true that the determination of those rules remains beset by uncertainty. However, if one takes the former Article 19 of the Draft Articles on State Responsibility (1996) as an illustrative list, it can be contended that most of the rules traditionally seen as having a jus cogens character fall with the abovementioned categories of rules directed at the well-being of all. This means that the 'usefulness' of jus cogens aims indirectly, via a limitation of the exercise of treaty-making power, at strengthening rules that are themselves devoted to the general well-being.
III. Relativism, Scepticism and the Infinitude of a Global Conversation on the Public Good
The rejection of an international legal order based on global values and the reliance on (individual and common) interests as advocated in this paper does not lead to the replacement, under the banner of 'interests', of a value system by a value system in all but name. In philosophical terms, there is nothing of a 'Nietzschean' project in the vision of international law which is submitted in this paper. Indeed, it is argued here that the individual interests as well as the common interests that drive lawmaking and underlie the public international order are inherently contingent and are in no way capable of any objective determination. In other words, there are no a priori individual or common interests. 160 What orientates international lawmaking is the way in which States perceive and construe their interests, the interests of their peers and the interests of the group.
Drawing on Hobbes' concept of 'self-preservation', (neo-)realists have nonetheless argued that there are some structural individual interests (to realists, this comes down to survival, autonomy and well-being 161 ) which must be deemed objective. As is explained above, this paper is at odds with realist interpretations of Hobbes because of their rejection of common interests. This author also disagrees with neo-realist thinking because of its objectivization of self-interests.
While this paper has mainly embraced the interpretation offered by the rationalist school for the role that it has ascribed to common interests in Hobbes' model, it nonetheless rejects the leaning of the latter towards the objectivization of common interests. Indeed, the rationalist school, as illustrated by Bull, still reckons with the possibility of 'a consensus about common interest and values that provides the foundations of its common rules and institutions'. 162 For instance, it could be argued along these lines that the maintenance of order is structurally and objectively in the interest of all States. 163 This conclusion is not shared by the author of the present study.
It is argued here that these allegedly structural interests -whether individual or common -can only drive lawmaking and underlie the international public order as long as they are perceived as such. The subjective perceptions of the parties are thus not irrelevant and must be taken into account. There are thus variations in the perception of interests. These differences can stem from objective contingencies. For instance, weaker States can construe a given rule as responding to their individual need as a weak subject whereas superpowers can understand the same rule as serving a common interest. But the differences of perception not only arise from objectively different situations. Should some States be in a very similar economic, political and geographical situation, they can also have a different view of their own needs and that of the interests of all. Whatever the reasons for these varying perceptions, it is thus assumed here that any attempt to capture individual and common interests in abstracto would always prove unsatisfactory. The direct consequence of such a contingent character of interests is an inevitable scepticism which is somewhat consistent with Hobbes' scepticisms towards the self-referentiality of reason. 164 According to him, no reason can be established without another reason, which inextricably leads to a complete relativism. 165 This abiding relativism on the determination of interest also echoes what Hobbes expressed in De Cive when he stated that 'the knowledge of good and evil belongs to each single man' 166 -an idea that may have been overlooked by the rationalist school. 167 It is acknowledged here that the relativism brought about by the vision of the international public order supported in this paper bears some resemblance to that of the critical legal school although it derives from a radically different premise. 168 The deconstructivist approach of critical legal scholars leads them to challenge the legal objectiveness and to lay bare the conflict of values which lies at the heart of the legal discourse. But, contrary to constitutionalist or liberals, they do not uphold the su-premacy of any sort of global values. In a way, the only 'value' which they could be supporting is procedural: the openness of the legal discourse. In that sense the legitimacy of a legal argument stems from a deliberation (or 'conversation' as they like to call it) which is not without reminding us of the Habermasian understanding of legitimacy. Even though the author of this paper does not espouse the critical legal scholars' rejection of any objective legal rationality, 169 the relativism that flows from the interest-based conceptualization of the international legal order that has been defended here points to a similar 'discussion'. Indeed, if interests cannot be subject to any objectivization, their determination is bound to be the fluctuating upshot of a continuous and abiding conversation. This is what corresponds to Hobbes' appeal to politics. 170 Politics being the organization of the debate about what a good society is, the determination of common interest is left to the world debate and the evolving and fickle consensus among States.
It goes without saying that the immediate result of such relativism is a continuous exposure to challenges of those principles that have been deemed serving the public good. Preventing such discussion or debate and cementing the conception of the public good at a given time is precisely the goal of all those who adopt, like constitutionalist and liberals, a Grotian understanding of international law based on global values. Indeed, under the guise of global values, they seek to crystallize the consensus about what promotes the public good and to prevent any attempt to question what has been at a given moment considered in the interest of all. In that sense, the value-oriented approach of the liberals and the constitutionalists expresses a fear.
The inextricable debate about the public good spawned by the interest-based vision of the international legal order laid down in this paper should, however, not be taken with such a dim view. One must not be apprehensive of the theoretical possibility of a relentless challenge of the conception of the public good. Drawing on the assumption that organs of States will always act rationally, it is contended here that the continuous discussion (about what serves the common interest) that follows the absence of global values does not necessarily bring about sweeping and incessant upheavals of those principles that have been construed as directed at a common interest. No such radical amendment of the principles directed at the public good must be anticipated as long as the background of the aforementioned inextricable debate meets certain conditions. In particular, the relativism and the infinitude of the quest for consensus encompassed in our vision do not carry any hazard as long as the conditions for an open debate are assured. This, among other things, 169 See d'Aspremont, 'Uniting Pragmatism and Theory in International Legal Scholarship', supra note 51. 170 Thomas Hobbes, Leviathan, supra note 163, at 80. requires the representativeness of the lawmakers and the determination of those actors who should have their say in this conversation. These questions inevitably pertain to the more fundamental issue of the democratization of the international system. It is not at all evident that such a question is to be taken up by legal scholars, and certainly not here.
The continuous debate about the public good inherent to the conception of the international legal order defended here cannot be separated from the question of the role of international law, and, more basically, the role of international legal scholars. This author does not dispute that international law -provided that its universality is ensured -is endowed with a sweeping transformation capacity. 171 The potential capacity of international law to transform domestic orders as well as the global order does, however, not mean that legal scholars should construe international law as a normative project and correlatively see themselves as entrusted with a 'mission' to construct a better international order. 172 While international law can bring about significant changes in domestic societies, it is argued here that it does not necessitate international legal scholars to define these transformations. In other words, even if international legal scholars are without a doubt the sole experts of this extraordinary, transforming instrument, they should not be the ones determining the substance of the transformation. 173 It is not only that they do not have the required expertise thereto nor the power. It is, above all, that they do not hold the necessary legitimacy. It is interesting to note here that those international legal scholars who construe the international legal order as based on global values almost systematically perceive international law as a normative project. This is why the representation of an international legal order based on common interests rather than values also points to a more modest and realistic perception of the role of scholars. It is submitted here that instead of endorsing the (Grotian) idea of international law as a normative project 174 and striving to construct a 'just' order based on global values, international legal scholars should devote their efforts to help devise the instruments that make the abovementioned inextricable debate about the public good more transparent and open. Ensuring the transparency of the global debate about how to serve the public good by devising and streamlining the language of interna-tional law most likely corresponds to a far better use of international legal scholars' recognized expertise. 175 International legal scholars should certainly not bemoan the modesty inherent to the conception of the international legal order presented here. They should rather consider it a leap forward in the advancement of international law as a whole. Indeed, there is no doubt that any 'progress' 176 can more easily be achieved through a more modest interest-based conception of the international legal order than through a Kantian or Grotian discourse. Even if this author believes that the fears of a hegemonic use of international law are very often far-fetched 177 , the perception of a hegemonic project that inextricably lurks behind a value-oriented conception of the international legal order 178 may severely undermine the universal acceptance of the latter. In that sense, it is not only that the international legal order actually rests on individual and common interests. It is also that, beyond the reality, the international legal order should be portrayed by international legal scholars as based on individual and common interests: stripping international law of any imperialistic and hegemonic overtones is the only manner in which legal scholars can foster its true universality. An interest-based conception of international law helps overcome the abiding perception that international law is a Western product without having to vainly wait for the emergence of any 'common ethics' or a 'global culture'. 179 
Conclusion
This paper has tried to offer an alternative understanding of the international legal order that differs from the mainstream constitutionalist or liberal theses with a view of 'deconstructing' the value-oriented accounts of international lawmaking. In doing so, it has provided a conception of the international legal order based on individual and common interests. This has echoed a neo-Hobbesian conceptualization of the international legal order that has drawn on the arguments of the rationalist school of international relations rather than on the ones of the (neo-) realist thinking. With a view to mirroring debates similar to those that have permeated other social sciences, it has been explained that this 'deconstructivist' endeavor is less 'Nietzschean' than 'Heideggerian', as its purpose is not to destroy one system of values to replace it by a system of allegedly objective 'interests'. Interests remain ever-changing and their perception is inescapably subject to the context and the position of each individual lawmaker. It has accordingly been argued that we must refrain from conceiving the international legal order in terms of global values or any equivalent makeshift objective standards. We must simply come to terms with the inter-subjective and fickle character of the forces that drive lawmaking and underlie the international legal order. Such an approach inevitably leads to relativism and an eternal debate about what the public good is and how it should be promoted. It has been explained why this permanent discussion about the public good should not be feared nor bemoaned as long as the conditions for the transparency and representation of this conversation are ensured. While helping modernize international legal positivism in a manner that strips it of the ideological overtones that have classically underpinned its critique, this ever-ongoing discussion about what constitutes a common interest also offers a greater leverage to promote the universality of international law than any table of values open to suspicions of imperialism or hegemony.
